
BEFORETHE ILLINOIS POLLUTION CONTROL BOARD RECEiVEDERic S OFFICE

PEOPLEOF THE STATE OF ILLINOIS, )
Complainant, ) AUG 15 2005) PCB96-98 STATE OF ILLINOIPollu~0~-,Control 8oa~cj

v. ) Enforcement
)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerandPresidentof SkokieValley Asphalt )
Co., Inc., andRICHARD J. FREDERICK, )
individually andasownerand Vice Presidentof )
SkokieValley AsphaltCo., Inc., )

Respondent )

NOTICE OF FILING

PLEASE TAKE NOTICEthatI havetodayfiled with theOffice oftheClerk of thePollution
ControlBoardtheRESPONDENTS’MOTION TO STRIKE COMPLAINANT’S RESPONSE
TO RESPONDENTS’MOTION TO STRIKE COMPLAINANT’S LETTER OF MAY 24, 2005
AND JUNE 14, 2005REGARDINGDISCOVERY,acopyof which is herebyserveduponyou.

~Y &~~J/
DavI~.O’Neill

August 15, 2005

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773) 792-1333



BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATE OF ILLINOIS, )
Complainant, )

) PCB96-98 RECEIVED
) ~.ERxS OFFICE

v. ) Enforcement AUG 15200STATE OF ILLINOIS

SKOKIE VALLEY ASPHALT, CO., INC., ) Pollution ControlBoard
EDWIN L. FREDERICK,JR., individually andas )
ownerandPresidentof SkokieValley Asphalt )
Co., Inc., and RICHARD J. FREDERICK, )
individually andasownerandVice Presidentof )
Skokie Valley AsphaltCo., Inc., )

Respondents. )

RESPONDENTS’MOTION TO STRIKE
COMPLAINANT’S RESPONSETORESPONDENTS’MOTION TO STRIKE

COMPLAINANT’S LETTER OF MAY 24, 2005AND JUNE 14,2005REGARDING
DISCOVERY

TheRespondents,SKOKIE VALLEY ASPHALT, CO., INC., EDWIN L. FREDERICK,

JR., individually andasownerand Presidentof SkokieValley AsphaltCo., Inc., andRICHARD

J. FREDERICK,individually andasownerandVice Presidentof SkokieValley AsphaltCo.,

Inc.,, by and throughtheir attorney,David S. O’Neill, hereinmovethis Boardto strike the

Complainant’sResponseto Respondents’Motion to Strike Complainant’sLetterofMay 24,

2005andJune14, 2005 RegardingDiscoveryandin supportthereofstatesasfollows:

PROCEDURAL HISTORY

I. On April 7, 2005,theBoardissuedan Orderin theabovecaptionedmatter. In this Order,

the BoardgrantedtheRespondents’motion for extensionoftime to allow for limitetl

discovery. -

2. The Orderstatesthat “the Boardwill granttherespondentsadditionaltime in orderto

1



conductdiscovery...”Orderof April 7,2005at3. In theConclusionof theOrder,the

Board“grantsrespondents’motion for extensionoftime andauthorizesrespondentsto

conductdiscoveryon theattorneyfeesissue”. Id at 4.

3. On May 24, 2005,the Complainantsenta letter to the Respondentsunderthepretenseof

initiating a conferencepursuantto Illinois SupremeCourt Rule201(k),eventhough-the

provisionsof SupremeCourtRule 201(k)do notapply to this situationbecausethe

Complainantwasnevergivenleaveto conductdiscoveryby theBoard.

4. Thehearingofficer wascopiedon theMay24, 2005 letterandconsequently,the letter

wasaddedto therecordfor thismatter.

5. On n June14, 2005 theComplainantsentanotherletterto theRespondents.

6. Thehearingofficerwasalsocopiedon theJune14, 2005 letterandconsequently,the

letterwasaddedto the recordfor this matter.

7. On July 6, 2005,theRespondentsfiled separatemotionsto strike theComplainant’s

lettersof May24,2005and June14, 2005 from therecord.

8. On July 20,2005, theComplainantfiled “Complainant’sResponseto Respondents’

Motionsto StrikeComplainant’sLettersofMay 24,2005 andJune14, 2005 Regarding

Discovery”.

9. TheComplainantattachedcopiesof both theMay 24, 2005 letterandtheJune14, 2005

letterto its “Complainant’sResponseto Respondents’Motions to StrikeComplainant’s

Lettersof May24,2005andJune14, 2005 RegardingDiscovery”.

ARGUMENTTO STRIKE

10. TheBoard’sproceduralrulesmakeno provisionsrequiringtheattachmentof documents

to motionsor responsesto motionsfiled with theBoard. -

11. Theattachmentofthe letterswas not necessaryfor the filing oftheresponseor for the

argumentspresentedin the response.

12 As previouslyarguedby theRespondentsin their July 6, 2005motionsto strikerth.e-

letters submittedby theComplainantshouldnot be madepartof therecordin this case.
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13. UnlesstheMay 24, 2005 letter is stricken,theComplainantwill be allowedto enter

informationinto therecord,that is seededwith falsestatements.

14. TheBoard’sProceduralRulesdo not offer any mechanismfor theRespondentsandtheir

attorneysto respondto theaccusationsandstatementsin theComplainant’sletterofMay

24, 2005.

15. Allowing theuncontestedfalsestatementsin theMay 24, 2005 letter to appearin the

recordhasthepotentialof prejudicingthetrierof fact in thismatter.

16. UnlesstheJune14, 2005 letter is stricken,theComplainantwill be allowedto enter

argumentsinto therecord,throughproceduresnot allowedby theBoard’srules.

17. TheBoard’sProceduralRulesdo not offer anymechanismfor theRespondentsandtheir

attorneysto respondto theargumentsin the Complainant’sletterof June14, 2005.

1 8. Allowing theComplainantto presenttheselegalargumentsin therecordhasthepotential

of prejudicingthetrier of fact in thismatter.

19. Theonly reasonfor theComplainantto attachthe lettersof May 24, 2005and June14,

2005 is to makeanotherattemptto introducefalse,argumentativeandprejudicial

informationinto therecordsthroughmeansoutsideof theBoard’sProceduralRules.

20. Becausetheseimpropermaterialsarepartofthe“Complainant’sResponseto

Respondents’Motionsto StrikeComplainant’sLettersofMay 24,2005 andJune14,

2005 RegardingDiscovery”,the“Complainant’sResponseto Respondents’Motions to

StrikeComplainant’sLettersof May 24, 2005andJune14, 2005RegardingDiscovery”

needsto be strickenfrom therecord.
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Wherefore,theRespondentsrespectfbllyrequesttheBoardto strikethe “Complainant’s

Responseto Respondents’Motions to StrikeComplainant’sLettersofMay24, 2005andJune

14, 2005 RegardingDiscovery” from therecordin its entirety.

DacidS.O’I9eiff .

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773) 792-1333
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CERTIFICATE OFSERVICE

I, theundersigned,certi& that I haveservedtheattachedRESPONDENTS’MOTION TO
STRIKE COMPLAINANT’S RESPONSETORESPONDENTS’MOTION TO STRIKE
COMPLAINANT’S LEI1TER OF MAY 24, 2005AND JUNE 14,2005REGARDING
DISCOVERYby handdeliveryonAugust 15, 2005, uponthefollowing party:

Mitchell Cohen
Environmental Bureau
Assistant Attorney General
Illinois AttorneyGeneral’sOffice
188 W. Randolph,20th Floor
Chicago,IL 60601

4jj qLj/
Da’~Ad’S.O’Ne’

NOTARY SEAL

SUBSCRIBEDAND SWORN TOME this /~!5~L4~

day of ta~_ca~d_t~,20 o~C

otaryPublic ~FIClALSEAL

RITALQ~J~(
NOTARYPtS~.STATEW liMOSMY ~PflI EflSa7 -


